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 1.  TIME:  9:00   CASE#: MSC16-02404 
CASE NAME: ACOSTA VS. REMINGTON LODGING 
HEARING ON MOTION TO COMPEL DEPOSITION OF PMQ 
FILED BY RINA ACOSTA 
* TENTATIVE RULING: * 
 
Notice of withdrawal of motion filed 1/9/20. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-01331 
CASE NAME: VIGIL VS. MUIR MEDICAL GROUP 
HEARING ON MOTION FOR CLASS CERTIFICATION 
FILED BY MARIA VIGIL 
* TENTATIVE RULING: * 
 
This is a putative class action based on alleged data security breach. 

Class Plaintiff Maria Vigil (“Plaintiff” or “Vigil”) seeks to certify a single class: 

All patients whose personal and medical information, held by Muir Medical Group 

IPA, Inc., was compromised as a result of the previously noticed data breach that 

occurred on or about December 21, 2017. 

Defendant Central East Bay IPA Medical Group, Inc. dba Muir Medical Group IPA, Inc. 

(“Defendant” or “MMG”) opposes certification on several grounds: (1) that the proposed class is 

not ascertainable; (2) that multiple individualized issues predominate over and negate any 

supposed commonality of law or fact; (3) that Plaintiff’s claim is not typical of the class she 

purports to represent; (4) that Plaintiff cannot adequately represent the purported class; and (5) 

that class adjudication is not superior to litigating cases on an individual basis. 

For the following reasons, the Court denies Plaintiff’s motion for Class Certification. 

Request for Judicial Notice 

Plaintiff requests judicial notice of the Patient Notice Template and Muir Breach Notice as they 
appear on the California Attorney General’s website. This request is unopposed. The Request is 
granted. Evid. Code 452, 453. 

Background Facts 

This case arises out of a single alleged data breach. Former MMG employee Myrissa Centeno, 
prior to her termination from MMG, downloaded copies of Medicare billing information for 
approximately 5,485 patients (the “Patient Spreadsheet”). In March 2018 MMG received notice 
from Centeno’s new employer, Hill Physicians, that Centeno told another Hill Physicians 
employee that she had patient telephone numbers from MMG on her phone, but that the other 
employee had refused to view the information. MMG initiated an investigation and while it was 
unable to confirm whether Centeno retained possession of the Patient Spreadsheet, it provided 
notice to physicians and requested permission to notify individual patients whose information 
was included on the spreadsheet. MMG provided notice to patients on May 17, 2018.  
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Plaintiff Vigil received a Notice of Data Breach from Defendant, which read in part: 

On March 7, 2018, we discovered that a former employee of Muir IPA took with 
her certain information in the possession of Muir IPA before her employment 
ended with Muir IPA in December 2017. Muir IPA had this information because of 
the services it provided to your doctor. 

She filed the putative class action complaint on July 5, 2018 alleging causes of action for (1) 
violation of Civil Code §§ 1798.80 et seq.; (2) violation of Civil Code §§ 56 et seq.; (3) violation 
of Bus. & Prof. Code § 17200 et seq.; and (4) negligence.  

Legal Standard 

The standard for class certification is well-established. Code of Civil Procedure section 382 
authorizes class action suits in California “when the question is one of a common or general 
interest, of many persons, or when the parties are numerous, and it is impracticable to bring 
them all before the court[.]” Code Civ. Proc. § 382. 

Plaintiff has the burden to establish that all requirements for class certification are met. 
(Lockheed Martin Corp. v. Superior Court (2003) 29 Cal.4th 1096, 1104 (Lockheed).) Plaintiff 
must establish both an ascertainable class and a well-defined community of interests among the 
class members. (Ibid.) To establish an ascertainable class, the factors to be considered are (1) 
the class definition, (2) the class size, and (3) available means for identifying class members. 
(Global Minerals & Metals Corp. v. Superior Court (2003) 113 Cal.App.4th 836, 858.) The class 
definition must be precise, objective and presently ascertainable, not vague or overbroad. (Id. at 
pp. 858, 860.) The three factors required to establish a “community of interest” are that: (1) 
common questions of law or fact predominate over individual questions; (2) class 
representatives have claims or defenses typical of the class; and (3) class representatives can 
adequately represent the class. (Lockheed, supra, at p. 1104.) 

The Court must “carefully weigh respective benefits and burdens and to allow 
maintenance of the class action only where substantial benefits accrue both to litigants 
and the courts.” (Aguiar v. Cintas Corp. No. 2 (2006) 144 Cal.App.4th 121, 133.) The 
Court should evaluate (1) the interest of each putative class member in controlling his or 
her case personally; (2) the potential difficulties in managing a class action; (3) the 
nature and extent of already pending litigation by individual class members involving the 
same controversy; and (4) desirability of consolidating all claims in a single action before 
one court. Id. 

Plaintiff must establish by a preponderance of the evidence that the class action is 
“superior to alternate means for a fair and efficient adjudication of the litigation.” (Sav-On 
Drug Stores, Inc. v. Superior Court (2004) 34 Cal.4th 319, 326 (Sav-On).) The 
certification question is essentially a procedural one that does not ask whether an action 
is legally or factually meritorious. (Id. at p. 326; see also Linder v. Thrifty Oil Co. (2000) 
23 Cal.4th 429, 439-40.) 

Ascertainable Class 

Whether a class is “ascertainable” within the meaning of section 382 is determined by 
examining (a) the class definition; (b) the size of the class; and (c) the means available for 
identifying class members. (Reyes v. San Diego County Bd. of Supervisors (1987) 196 
Cal.App.3d 1263, 1271.)  
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The class definition: The class definition should identify a group of unnamed plaintiffs by 
objectively describing a set of common characteristics sufficient to allow a member of that group 
to identify himself or herself as having a right to recover based on that description. (Lee v. 
Dynamex, Inc. (2008) 166 Cal.App.4th 1325, 1334.) 

Plaintiff proposes a single class: 

All patients whose personal and medical information, held by Muir Medical Group 
IPA, Inc., was compromised as a result of the previously noticed data breach that 
occurred on or about December 21, 2017. 

Defendant argues that the proposed class is not ascertainable “because the putative class 
members do not have plausible claims.” Opp. at 4:25-26. In support, Defendant relies on 
American Suzuki Motor Corp. v. Superior Court (1995) 37 Cal.App.4th 1291 and Collins v. 
Safeway Stores (1986) 187 Cal.App.3d 62, 72. The court in American Suzuki held that plaintiffs 
could not maintain class action for breach of implied warranty of merchantability where no 
personal injury or property damage was alleged and evidence showed that the vast majority of 
the products remained fit for their ordinary purpose. The court in Collins upheld a denial of class 
certification where class members were unable to prove loss or harm resulting from purchase of 
the defendant’s eggs. 

On reply, Plaintiff argues that the rationale of Collins was rejected by Linder v. Thrifty Oil Co. 
and that the continued viability of American Suzuki is questionable. (See Conley v. Pacific Gas 
& Electric Co. (2005) 131 Cal.App.4th 260, 268 [“the holding in American Suzuki on which the 
trial court relied has been placed in serious question, if not overruled, by Linder’s holding that 
class certification generally should not be ‘conditioned upon a showing that class claims for 
relief are likely to prevail.’ (Linder, supra, 23 Cal.4th at p. 443.)  

The Court does have some concerns regarding the proposed class definition. It appears to rest 
on a legal conclusion (“all patients whose personal and medical information … was 
compromised as a result of the previously noticed data breach[.]”). Specifically, it seems to 
predicate class membership on Defendant’s liability under the applicable statutes and, as 
discussed further, below, inclusion on the Patient Spreadsheet alone is insufficient to 
demonstrate Defendant’s liability under the Confidentiality of Medical Information Act. 

The size of the class: The numerosity requirement is satisfied where the class members are so 
numerous that it is impracticable to bring them all before the court. CCP § 382. There is no 
predetermined minimum number of class members necessary as a matter of law for the 
maintenance of a class action. (See Hebbard v. Colgrove (1972) 28 Cal.App.3d 1017, 1030.) 

Here, Plaintiff alleges that over 5,400 patients were involved in the December 17, 2017 Data 
Breach Incident. Mot. at 13:4-5. The class is sufficiently numerous. 

Identification of class members: Although the class must be ascertainable, its members need 
not be identified to bind them by a class action judgment. (See Lazar v. Hertz Corp. (1983) 143 
Cal.App.3d 128, 138 [all persons who rented a car from Hertz in California during a 4-year 
period held an ascertainable class].) 

Identification of class members is stymied in part by the difficulty in determining liability, as 
discussed further, below. 

 Well-Defined Community of Interest  
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The community of interest requirement embodies three factors: (1) predominant common 
questions of law or fact; (2) class representatives with claims or defenses typical of the class; 
and (3) class representatives who can adequately represent the class. (Richmond v. Dart 
Industries, Inc. (1981) 29 Cal.3d 462, 470.)  

Predominance of common questions: Each class member must not be required to litigate 
individually numerous and substantial questions to determine his or her right to recover; and the 
issues which may be jointly tried, when compared with those requiring separate adjudication, 
must be sufficiently numerous and substantial to make the class action advantageous to the 
judicial process and the litigants. (Washington Mut. Bank, FA v. Super. Ct. (2001) 24 Cal.4th 
906, 913-14.) 

To determine the predominance question, the Court must consider whether “the theory of 
recovery advanced by the plaintiff is likely to prove amenable to class treatment.” (Jaimez v. 
DAIOHS, USA (2010) 181 Cal.App.4th 1286, 1298.) The Court must “examine the plaintiff’s 
theory of recovery” and “assess the nature of the legal and factual disputes likely to be 
presented.” (Brinker Restaurant Corp. v. Super. Ct. (2012) 53 Cal.4th 1004, 1025.) “The 
affirmative defenses of the defendant must also be considered, because a defendant may 
defeat class certification by showing that an affirmative defense would raise issues specific to 
each potential class member and that the issues presented by that defense predominate over 
common issues.” (Knapp v. AT&T Wireless Services, Inc. (2011) 195 Cal.App.4th 932, 941 
[quoting Walsh v. IKON Office Solutions, Inc. (2007) 148 Cal.App.4th 1440, 1450 (“IKON”)) 
internal quotation marks omitted].) 

Here, Plaintiff argues that the alleged data breach results from a single employee who retained 
MMG’s confidential patient information subsequent to her termination and showed this 
information to a new co-worker. According to Plaintiff, liability then turns on whether this incident 
constitutes an actionable data breach. Reply at 1:9-12; see also Mot. at 16:24-25. This 
characterization, however, ignores that the Confidentiality of Medical Information Act is not 
violated unless an unauthorized person views the medical information. 

The Court notes that Plaintiff does not address Defendant’s argument that the California 
Customer Records Act (Civil Code §§ 1798.80 et seq.) does not apply to MMG. See Cal. Civ. 
Code § 1798.81.5(e) (“The provisions of this section do not apply to any of the following: (1)[a] 
provider of health care, health care service plan, or contractor regulated by the Confidentiality of 
Medical Information Act (Part 2.6 (commencing with Section 56) of Division 1).”) Plaintiff 
concedes the argument because she fails to respond to it in her reply brief. As a consequence, 
the crux of Plaintiff’s case rests on her claim for breach of the Confidentiality of Medical 
Information Act. 

“The Confidentiality of Medical Information Act [(Act)] (Civ. Code, § 56 et seq.) prohibits health 
care providers and related entities from disclosing medical information regarding a patient 
without authorization except in certain specified instances.” (Regents of University of California 
v. Superior Court (2013) 220 Cal.App.4th 549, 553.) “In general, this legislation, enacted in 
1981, is intended to protect the confidentiality of individually identifiable medical information 
obtained from a patient by a health care provider, while at the same time setting forth limited 
circumstances in which the release of such information to specified entities or individuals is 
permissible.” (Loder v. City of Glendale (1997) 14 Cal.4th 846, 859.) 

Plaintiff must prove that her medical information was actually viewed by an unauthorized 
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person. “No breach of confidentiality takes place until an unauthorized person views the 
medical information. It is the medical information, not the physical record (whether in 
electronic, paper, or other form), that is the focus of the Confidentiality Act. While there is 
certainly a connection between the information and its physical form, possession of the physical 
form without actually viewing the information does not offend the basic public policy advanced 
by the Confidentiality Act. This is evident in section 56.101, subdivision (a), which allows, in 
effect, abandoning or disposing of medical records ‘in a manner that preserves the 
confidentiality of the information contained therein.’” (Sutter Health v. Superior Court (2014) 227 
Cal.App.4th 1546, 1557 [emphasis added].) 

Here, individualized inquiries would be required to prove Defendant’s liability and damages to 
each of the nearly 5,500 proposed class members. Liability for each class member is predicated 
on whether his or her information was actually viewed, which on these facts is not capable of 
resolution in the aggregate. A potential class member has no way of knowing whether his or her 
information was actually viewed and Plaintiff has not presented a method of determining this 
dispositive issue on a class wide basis. Accordingly, the Court finds that class treatment is not 
warranted. 

Typicality of Ms. Vigil’s Claim: Typicality does not require that the class representative have 
identical interests with the class members. The class representative need only be similarly 
situated to the other class members. (Classen v. Weller (1983) 145 Cal.App.3d 27, 46.) 
The class representative’s interests must align with the interests of the class. It “refers to the 
nature of the claim or defense of the class representative, and not to the specific facts from 
which it arose or the relief sought.” (Martinez v. Joe’s Crab Shack Holdings (2014) 231 
Cal.App.4th 362, 375.) 

Ms. Vigil may, in fact, be typical in that she has no evidence that her information was actually 
viewed, used, or accessed by any third party. (Vigil Depo., at 99:7-101:8 ) 

Adequacy of Ms. Vigil to Represent the Class: To meet the adequacy requirement, Ms. Vigil 
must be capable, through qualified counsel, of vigorously and tenaciously protecting the 
interests of the class members. (Simons v. Horowitz (1984) 151 Cal.App.3d 834, 846.) 

Adequacy requires that the interests of Ms. Vigil, as named Plaintiff, not be antagonistic to the 
interests of the class, and that she will vigorously prosecute the action. (McGhee v. Bank of 
America (1976) 60 Cal.App.3d 442, 487.) Defendant presents no evidence that Ms. Vigil is 
antagonistic to the interests of the class.  

Objections to Evidence 

Plaintiff objects to the procedural propriety of Defendant’s evidentiary objections on the 
grounds that Rules of Court do not expressly authorize written objections to evidence on 
a motion for class certification, and because under Federal Rule 23 jurisprudence 
inadmissibility is not a basis to reject evidence in support of class certification. Because 
none of the objections are material to the determination of the Motion (as none of them 
relate to whether the medical information was actually viewed within the meaning of 
Sutter Health), the Court declines to rule on them. 
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3.  TIME:  9:00   CASE#: MSC18-01331 
CASE NAME: VIGIL VS. MUIR MEDICAL GROUP 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Because the parties agree that the CMC should be continued until after the ruling on class 
certification, the CMC is continued to February 28, 2020, 8:30 a.m. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-01394 
CASE NAME: ANTIOCH U.S.D.  VS.  XL CONSTRUCTION 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Granted.  Plaintiff Antioch Unified School District moves for leave to file a second amended 

complaint, which will add a new defendant (Two Rivers Demolition Inc.,), and make a number of 

specific allegations concerning specific breaches of contract by current defendants.  Two Rivers 

is alleged to be the alter ego of a current defendant, Primoris Demolition, Inc.  Defendants have 

not filed an opposition to the motion. 

The Court finds that the policy favoring the amendment of pleadings outweighs any prejudice to 

defendant, under the circumstances of this case.  (See, Mesler v. Bragg Management Co. 

(1985) 39 Cal.3d 290, 296-297 [denial of leave to add alter ego theory six weeks before trial was 

error]; Landis v. Superior Court of Los Angeles County (1965) 232 Cal.App.2d 548, 557 [“it 

seems unreasonable to deny a party the right to amend where the only apparent hardship to the 

defendants is that they will have to defend”]; Gonzales v. Brennan (1965) 238 Cal.App.2d 69, 

75-76 [“prejudice and detriment are not synonymous”].)  The Court further finds that it should 

defer a consideration of the substantive merits of the proposed amended complaint for future 

proceedings.  (See, Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760 [“we believe that the 

better course of action would have been to allow [the plaintiff] to amend the complaint and then 

let the parties test its legal sufficiency in other appropriate proceedings”].) 

 

 

5.  TIME:  9:00   CASE#: MSC18-02404 
CASE NAME: VAESAU VS. PRECISION CABINETS 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS SETTLEMENT 
FILED BY NANCY FILIGA VAESAU 
* TENTATIVE RULING: * 
 

Plaintiff Nancy Vaesau seeks preliminary approval of a class-action settlement of this 

matter alleging that defendant PCT Enterprises, Inc. dba Precision Cabinets violated various 

wage and hour laws, particularly meal and rest break policies and rounding policies.  
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A. Terms of the Settlement. 

The gross settlement amount is $750,000, non-reversionary.  Class counsel requests a 

fee of one-third of that amount.  Costs of $15,000, a plaintiff’s enhancement fee of $7,500, and 

settlement administration costs of approximately $10,000, would be deducted from that amount, 

leaving a payment to the class of $467,500. 

The settlement was negotiated with the assistance of an experienced mediator. 

 There are two sub-classes, the Rounding Class (46.67% of the settlement fund) and the 

Premium Wages Class (53.33% of the settlement fund).  The parties estimate that there are 

approximately 700 class members resulting in a gross recovery of about $1,071 per class 

member and a net recovery of about $668 per member.  Claim forms are not required, and the 

amount of funds allocated to each individual will be based on the number of weeks worked 

during the class period. 

The agreement contains provisions for a release of claims, as well as provisions for 

notice to the class.  The Complaint does not allege, and the settlement does not cover, any 

PAGA claims.  The Court notes that Paragraph E.3. of the agreement provides that the class 

representative releases PAGA claims.  Paragraph E.1., which concerns the release by the 

class, does not mention PAGA.  While the individual class representative may agree not to 

pursue a PAGA claim in the future, the Court is of the view that, in the absence of PAGA notice 

to the LWDA, PAGA claims cannot be raised, resolved, or released in this case.  If the parties 

view the matter differently, they should so advise the Court. 

B. Standard of Review. 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

California law also provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 
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Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 

503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.) 

C. Analysis of the Agreement. 

Counsel’s declaration contains an analysis of each claim and its estimated potential 

value.  Apparently, defendant had, during the bulk of the relevant time period, meal and rest 

break policies that facially complied with the law.  The rounding policies were facially neutral.  

Penalties under Labor Code section 203 are subject to a “good faith” defense. Derivative 

penalties (e.g., waiting time), are subject to have little value absent a showing of a “willful” 

violation.  Considering the settlement under the applicable standards for class action 

settlements, the proposed settlement is approvable. 

The motion is granted.  Attorney Fees, litigation costs, administration costs, and the class 
representative payment will be considered as part of the motion for final approval.  Counsel are 
directed to prepare a proposed order restating the terms of the tentative ruling and containing 
the other findings set forth in the proposed order submitted with the motion, selecting a date for 
the final approval hearing in consultation with the Department’s clerk.  Counsel are directed to 
Section XI of the Electronic Filing order for requirements concerning the proper method of 
submission of the proposed order to the Court. 

 

 

 6.  TIME:  9:05   CASE#: MSC18-01394 
CASE NAME: ANTIOCH U.S.D.  VS.  XL CONSTRUCTION 
HEARING ON MOTION TO CONTINUE TRIAL AND ALL RELATED DEADLINES 
FILED BY XL CONSTRUCTION CORPORATION 
* TENTATIVE RULING: * 
 
Given the ruling on AUSD’s motion to amend, there is no opposition to this motion.  Based on 
the issues raised by XL Construction, and the permitted Second Amended Complaint, the Court 
finds good cause for the continuance.  Trial will be held October 19, 2020, at 9:00 a.m., and the 
Issue Conference will be held September 24, 2020, 10:00 a.m. 
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7.  TIME:  9:06   CASE#: MSC17-01059 
CASE NAME: GIANT DEVELOPMENT  VS.  J.H. FITZMAURICE 
RE-HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CARONE & COMPANY, INC. 
* TENTATIVE RULING: * 
 
Hearing required.  The Court previously heard this demurrer, and the tentative ruling was that 
the demurrer would be sustained without leave to amend.  After oral argument at which Carone 
& Company, Inc., did not appear, the Court modified the tentative ruling to allow leave to amend.  
Apparently, Carone & Company, Inc., was not notified that the ruling would be contested either 
in person or by telephone, thus the parties stipulated to rehearing.  Accordingly, the Court will 
hear oral argument based on the previous tentative ruling. 

 

 

 


